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STATEMENT.

The plaintiffs in error were indicted in an indict-

ment returned by the Grand Jury at Tacoma, Wash-

ington, containing six counts. Count 1 charges that



on November 10th, 1917, the plaintiffs in error did

willfully, knowingly, unlawfully and feloniously make

and convey false reports and false statements with the

intent to interfere witli the operation and success of

the military and naval forces of the United States

and to promote the success of its enemies. Count 2

charges that the plaintiffs in error did cause and

attempted to cause insubordination, disloyalty, mutiny

and refusal of duty in the military forces of the

United States to the injury of the senice of the

United States. Count 3 charges that the plaintiffs

in error did obstruct the recruiting and enlistment

sei*vice of the United States to the injury of the serv-

ice of the United States. Count 4 charges that the

plaintiffs in error did make and convey false reports

and false statements w^ith intent to interfere with the

operation and success of the military and naval forces

of the United States, and to promote the success of

its enemies. Count 5 charges that the plaintiffs in error

did cause and attempted to cause insubordination, dis-

loyalty, mutiny and refusal of duty in the military

forces of the United States. Count charges that

they did obstruct the recruiting and enlistment service

of the United States. (Trans, pp. 2-6.)

To this indictment the ])laintiffs in error, and each

of them, severally demurred, which demurrer was over-

ruled. (Trans, ^m, 6-7.)



The court ordered a Bill of Particulars furnished.

(Trans, pp. 310-314.)

The Bill of Particulars so furnished in the first

paragraph of the same recites: "The seven defend-

ants were singled out as leaders, spreading proj)aganda

against the United States." They were searched and

I. W. W. cards and papers were taken from their

persons. The seven Industrial Workers above men-

tioned carried on Industrial Workers of the World

activities, working towards the spreading of dissatisfac-

tion among the leaders and those soldiers whom they

could get to listen to their arguments." The names

of only two of the plaintiffs in error are mentioned in

the Bill of Particulars, the plaintiff in error Foster

and someone named "Duke." (Trans, pp. 310-314.)

Plaintiffs in error were placed upon trial and each

convicted on one or more of the counts of the indict-

ment. (Trans, pp. 9-10.)

Motions were interposed for a new trial, which

were denied. (Trans, pp. 11-23-27.)

Motions in Arrest of Judgment were tendered,

argued and denied. (Trans, pp. 23-26-27.)

The plaintiffs in error were sentenced to terms in

the United States penitentiary. (Trans, pp. 28-34.)

From this judgment and sentence these proceed-

ings are prosecuted.
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ASSIGNMENT OF ERRORS.

I.

The court erred in overruling the demurrer of

each of the plaintiffs in error to the indictment.

II.

The court erred in not discharging each of the

plaintiffs in error and relieving each of them from

answering to counts 1, 2, 3, 4, 5 and 6 of the indictment.

III.

The court erred in receiving evidence offered by

the United States and at the time objected to by each

of the plaintiffs in error.

IV.

The court erred in rejecting evidence offered by

each of the plaintiffs in error.

V.

The coiu't erred in charging the jury ])rejudicial

to each of the plaintiffs in error:

(a). All the portion of that charge relating to

any statement made by the plaintiffs in error or any

one of them in referring to anything connected with

the military affairs of the United States.

(b). That portion of the charge referring to the

attempt to cause insubordination in the army.

(c). That ])()rtion of the charge relating to and



discussing what might amount to mutiny.

(d). That portion of the charge instructing the

jury what might bring about disloyalty.

(e). That portion of the charge referring to the

obstructing of enlisting by that illustration of the

charge about three men going about talking, etc.

VI.

The court erred in overruling the motion of each

plaintiff in error filed for a new trial.

VII.

The court erred in overruling the motion of each

plaintiff in error filed herein in arrest of judgment.

There are other errors apparent on the face of

the record prejudicial to the rights of each of the

plaintiffs in error.

POINTS AND AUTHORITIES.

The plaintiffs in error, while filing a joint brief,

make separate contentions. The indictment does not

charge a conspiracy. (Record, p. 2.) This indictment

contains six counts. The counts are very much alike

in reference to the method of charging. Count one

charges plaintiffs in error with conveying false re-

ports and false statements wtih the intent to inter-

fere with the operation and success of the miltary and

naval forces of the United States and to promote the

success of its enemies. (Record, p. 2.) Plaintiffs



ill error contend that this count consists simply of a

recital of opinions and conclusions; that the indict-

ment does not advise whether this was done in con-

cert, whether it was done one at a time or otherwise.

Not a word appears, however, from which it \\ould

necessarily follow that either one of the plaintiffs in

error came within the general description of the statute

which is quoted in the count. Count two charges that

the plaintiffs in error did cause and attempted to cause

insuhordination, disloyalty, mutiny and refusal of duty.

(Record, p. 3.) These things can only occur hy acts,

deeds, words, documents, etc., used with the military

forces of the United States. Nothing appears in count

two from which anyone can gather a fact or circum-

stance from which such charge could he presumed.

Count three charges that the plaintiffs in error oh-

structed the recruiting and enlistment service. (Rec-

ord, p. 3.) Xo facts, circimistances, acts or deeds

appear from which such acts would flow. The indict-

ment simply in general terms follows the statute defin-

ing the offense, without giving particulars. The indict-

ment is wholly defective. Count four is a repetition

of count two; that false re})orts were made and con-

veyed and false statements made. Count five is a fur-

ther repetition concerning insuhordination, disloyalty,

mutiny and refusal of duty, and count six is also a

repetition and charges the obstruction of the recruiting

and enlistment sen'ice. Plaintiffs in error insist that



there is no count in this indictment sufficient in law

to sustain an adverse finding against them, or either

of them. That these several counts would have a ten-

dency to create in the minds of the jury a feeling of

bias and prejudice to the exclusion of a proper con-

sideration of the evidence. Such stipulations consist

of opinions and conclusions of the pleader and are

wholly inoperative as operative facts.

The plaintiffs in error or some of them were con-

victed on each count of the indictment. (Record, pp.

9-10.) Plaintiffs in error contend that these several

counts consist simply of a recital of opinions and con-

clusions. That the indictment is wholly insufficient

unless it contains facts from which such conclusions

would necessarily flow. Plaintiffs in error contend that

it is elementary that the indictment must embrace all

material facts and circumstances, and unless the indict-

ment contains the same, it is fatally defective. The

language of the statute may be used in a general de-

scription of the offense, but it must be accompanied

with such a statement of facts and circumstances as

will inform the accused of the specific offense, coming

under the general description, with which he is charged.

Such specific facts are matters of substance and not

of form. That the plaintiffs in error have the con-

stitutional right to be informed of the nature and

cause of the accusation. That a crime is made up of



8

acts and words and these must be set out in tlie indict-

ment with reasonable particularity of time, place and

circumstances. That it is an elementary principle of

criminal pleading that were the definition of an offense,

whether it be of common law or statute, includes

generic terms, it is not sufficient that the indictment

shall charge the offense in the general generic terms

as in the definition.

In U. S. vs. Hess, 124 U. S. (31 L. Ed. 516), the

defendant was indicted in an indictment containing two

counts, and the case was submitted to the jury upon

the second count only, which count charged the de-

fendant with the commission of an offense in the lan-

guage of the statute. In the opinion the court made

the following observations:

"As a foundation of the charge, a scheme or arti-

fice to defraud must be stated, which the accused

either devised or intended to devise, with all such

particulars as are essential to constitute the scheme or

artifice, and to ac(]uaint him with what he must meet

on the tria'."

"The averment here is that the defendant, 'hav-

ing devised a scheme to defraud other persons to the

jurors unknown' intended to effect the same by incit-

ing such other persons to communicate with him

through the postoffice, and received a letter on the sub-

ject. Assuming that this averment of 'having devised'



a scheme may be taken as sufficiently direct and posi-

tive, the absence of all particulars of the alleged

scheme renders the count as defective as would be an

indictment for larceny without stating the property

stolen, or its owner or party from whose possession it

was taken."

Plaintiffs in error most respectfully insist that this

authority is sufficient, if authority is necessary, to show

beyond doubt the insufficiency of each count to sustain

an adverse finding against any one of them. It will

not doubt be contended that the insufficiency of the

indictment was supplemented by a Bill of Particulars.

Plaintiffs in error most respectfully contend that a

defective indictment cannot be made good by a Bill of

Particulars; that the function and purpose of a Bill

of Particulars is not to supply defective pleadings.

Plaintiffs in error most respectfully contend that

the indictment is wholly insufficient and that their

demurrer tendered should have been in all respects

sustained and the plaintiffs in error discharged. That

the Bill of Particulars so furnished is wholly insuffi-

cient to even furnish any accurate information. In

fact, it shows upon its face that it is insufficient for

any purpose. Only one of the plaintiffs in error is

named therein and it does not even perform the func-

tion of a Bill of Particulars in reciting proper infor-

mation. It cannot be inferred or presumed that the
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plaintiffs in error made false statements or attempted

to cause mutiny, etc., unless a statement was set out

and an averment that the statemens were made to

someone in the military forces or of military age and

fitness, or, in some other capacity, from which facts

so stated it would flow as a conclusion, that such

things, if established by evidence, would support the

contention that a crime had been committed.

The plaintiffs in error also earnestly insist that

their motion in arrest of judgment should have been

sustained for the reason stated, that the indictment is

so defective that it will not sustain an adverse finding

against them.

U. S. vfi. Hess, supra.

Plaintiffs in error severally submit to the court

their contentions in reference to the portions of the

charge of the court to which objections were made.

The portions of the charge to which objections were

made appear on page 295 of the record and end witli

bottom of page 297. Plaintiffs in error contend that

they were entitled to have proj)er instructions given

to the jury, and a proper instruction as to the mean-

ing of insubordination. The court said to the jury,

among other things, that the (juestion was whether

they attem])ted to, that is ,whethcr the plaintiffs in

error attemjited to cause insubordinaion. That anyone

who tried to persuade anybody to resist the lawful
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authority of the law, and the officers of the law and the

military officers over the men under their command is

attempting to cause insubordination in the military

forces of the United States. The plaintiffs in error

seriously questioned the accuracy of this instruction.

That insubordination means in military parlance at

least a refusal on behalf of a subordinate to obey the

command of a superior, and it could not mean any-

thing else. The jury should not be permitted to specu-

late upon what it meant. As will be observed later, it

appears from the record that much passion and preju-

dice no doubt was created in this hearing because of

the admission in evidence of things relative to the

Industrial Workers of the World. In fact, the Bill of

Particulars is predicated largely upon the affiliation of

the plaintiffs in error with the Industrial Workers of

the World, and that is the secret of the conviction.

The court's instructions in reference to and per-

taining to mutiny is seriously objected to. Plaintiffs

in error contend that the term has no application with

the military authorities, but if it has any force and

effect whatsoever it must operate upon those actually

in the military forces. It could never act upon decoys,

and this court has held that a verdict founded upon

the testimony of decoy witnesses could not stand.

All that portion of the charge relating to dis-

loyalty is objected to (Trans, pp. 96-97), as well as the

instruction of the court in reference to refusal of duty.
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There was no evidence submitted in this case and there

is no evidence in the record that any attempt was made

hy any one of the plaintiffs in error to cause a refusal

of duty on hdialf of anyone. The same can be said

about the court's observ'ation in reference to the recruit-

ing and enlistment of the United States. No evidence

can be found in the record touching u]ion such matters,

and, therefore, it is improper to submit abstract defi-

nitions to the jmy permitting them to speculate upon

what might be done, if l)y stretch of the imagination,

the evidence could be made to conform to such abstract

definitions. The plaintiffs in error most respectfully

submit to the court that the matters and things to

which attention has been called are matters affecting

substantial risrhts of each and that the objections to

the portions of the charge referred to are surely well

taken.

It is contended most seriously on behalf of each

plaintiff in error that the evidence is wholly insufficient

to sustain the verdict. There is no evidence of anv

talk with either of the plaintiffs in error, save and

excepting two—Foster and Hodges—and it is con-

tended that the evidence is wholly insufficient to

sustain a verdict as to either of them. It will surely

not be seriously disputed that the evidence is wholly

insufficient to sustain an adverse finding as to the

other five ])laintiffs in error. Conceding at this time
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that the indictment is good against anyone, the evidence

wholly fails to sustain the verdict. The principal con-

tention under the evidence, and the principal part of

evidence, is the fact that the plaintiffs in error had

Industrial Workers of the World literature. Much

capital was made of this in the court below.

Manifestly the Industrial Workers of the World

were not on trial; the fact that they had literature

relating to the Industrial Workers of the World would

not bring either one of them within the purview of

the Acts of Congress under which the indictment was

framed.

To show conclusively that the prosecution is

predicated upon membership of the Industrial Work-

ers of the World, it is only necessary to notice the first

observation in the Bill of Particulars. "The seven

defendants were singled out as leaders, spreading

propaganda against the United States. They were

searched and I. W. W. cards and papers were taken

from their persons. The seven I. W. W. above men-

tioned carried on I. W. W. activities, working towards

the spreading of dissatisfaction among the laborers and

those soldiers whom they could get to listen to their

arguments." From this it must appear conclusively

that the only matter of serious moment was the fact

that these parties held membership in the Industrial

Workers of the World. No other thought appears

from the Bill of Particulars.
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The testimony of Jack W. Browne, the first wit-

ness called on hehalf of the government, shows that

he and other decoys went to the bunk house where tlie

plaintiffs in error were accustomed to stay and then

and there brought about and encompassed the arrest

of the plaintiffs in error for being members of the

Industrial Workers of the World. Such witnesses

were the sole authors of all trouble and disturbance.

The books and booklets relating to the Industrial

Workers of the World have no place in this investiga-

tion, and in admission of them the court committed

prejudicial error. (Trans, p. 49.) The observation

of the court (Trans, pp. 49-50) in reference to the

admission of Industrial Workers of the World litera-

ture was prejudicial to the plaintiffs in error. People

should not be convicted upon conjectures or by the

elasticity of the imagination.

The court used the following language in advising

the jury of the purpose of the literature: "Now the

fact that I. W. W'ism was in ]>art of the subject of

the conversation, the fact that this man Phelan had

some of the literature on him, an I. W. W. card and

the constitution and by-laws, that would be a circum-

stance that might or might not tend to identify him as

being ])r()l)ably a person who would be there and

might a})prove of some of the things that might be

said about the I. W. W.s." This observation is

strictly ])rejudicial, misleading and erroneous. These
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parties were indicted in an indictment charging the

violating of the laws of the United States and they

should not be convicted of being members of the Indus-

trial Workers of the World. This entire record can

be gone through and apparently the principal thing

sought from the witnesses was that plaintiffs in error

were members of the Industrial Workers of the World.

The witness Scott (Trans, p. 83) said the only

statement he heard made was by Casey and he said he

was an I. W. W. That was the only statement he

heard made. It must be remembered that Scott was

a decoy witness also. John Vossberg (Trans, p. 93)

testified that one of the parties called "Duke," re-

ferring to the plaintiff in error, Hodges, mentioned

that the three most dangerous things to progress were

religion, patriotism and aristocracy. This witness was

asked to and did read from notes and the principal

thing sought from this witness was something about

the Industrial Workers of the World. (Trans, pp.

94-95.) "Now you may refresh your memory and see

if you can recall anything else." (Trans, p. 94.) He

mentioned that he would be; he said: "The day will

come and after that day I am willing to die peace-

fully, when the I. W. W. will overthrow the

aristocracy."

The government's evidence, from page 36 to 163,

inclusively, does not sustain the recitals in the indict-

ment. There is no military person or prospect in the
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evidence that either one of the plaintiffs in error ever

incited or attempted to influence, or anything else

that might l)e construed running counter to the mili-

tary authorities of the United States. This contention

and prosecution, as the plaintiffs in error contend, is

predicated wholly and solely, so far as conviction is

concerned, upon the prejudice existing against the

members of the Industrial Workers of the World. In

fact, no other conclusion can be drawn. The books

and booklets offered and introduced in evidence over

objections intensify the prejudiced feeling that has been

created through the newspapers and by the employing

classes.

These parties should not be convicted upon preju-

dice and passion. They Mere not responsible and no

responsibility was imputed to them in reference to

books or booklets and no responsibility can be attrib-

uted to them for anything that the booklet contain and

the verdict should be set aside on the ground that there

is not sufficient grounds to sustain it.

On behalf of the plaintiffs in error, Phelan had

testified about what had taken ])lace at the military

camp; that he and the other plaintiffs in error had

gone there as common laborers, and, so far as the evi-

dence discloses, they had faithfully performed the ask

assigned to them without criticism on behalf of the

em])loyer. On cross-examination (Trans, p. 18.5) one
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of the first inquiries sought was "whether or not he

was a member of the Industrial Workers,"and through-

out the crossexamination of the plaintiffs in error the

government seemed to have been importunate to make it

prominent that these parties were members of the

Industrial Workers of the World, and before the jury

sought a conviction largely upon that theory.

On cross-examination of Frederick A. Martin

(Trans, p. 211) he was interrogated upon his member-

ship and how many members of that union were with

him and how long he had been a member of the order

(Trans, p. 213), and how long the other parties had

been members of the order. (Trans, p. 213).

The first question on cross-examination of James

Perry (Trans, p. 228) was, "Are you an I. W. W.?"

Cross-examination of plaintiff in error Foster (Trans.

p. 242) shows the same inspiration to bring before the

jury, if possible, the fact that the plaintiffs in error

were members of the Industrial Workers. The same

can be said about the testimony of all the parties, as

elicited by the government.

It must be remembered that the witnesses pro-

duced for and on behalf of the government were decoy

witnesses. There is no evidence in the record that the

plaintiffs in error had ever caused trouble or disturb-

ance of any kind, character or description. The evi-

dence is that they were peacefully in their bunk house
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at the time the decoy witnesses entered and these

parties went there for the purpose of trying to get

trouble started.

The plaintiffs in error most respectfully contend

that the government is estopped from prosecuting this

action. That in addition to the testimony being wholly

insufficient to sustain the verdict, as well as the con-

tention that the indictment is wholly insufficient to

sustain an adverse finding, the plaintiffs in error most

respectfully submit to this court that a prosecution of

this kind is against public policy.

"An officer is not justified in inducing others to

commit crime in order that prosecution may be in-

stituted against them; his duty being merely to detect

and prosecute voluntary criminals."

Scott vs. State. 153 Southwestern, 871.

Ado])ting the contention of the witnesses for the

government, the acts complained of would be innocence

hut for the status of the solicitors and because they

are decoys of concealed disability the acts, if any, are

blameless. Were they otherwise, lionest men could

easily be made felons. The princi])le contended for has

been sustained in this court and many of the district

courts as well as the state courts tliroughout tlie

country.

Wherefore, the plaintiffs in error, most respect-

fully pray that the judgment and sentence of each
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plaintiff in error be cancelled and annulled and that

the judgment of the lower court be set aside and held

for naught and that the demurrers to the indictment

be ordered sustained and the plaintiffs in error and

each of them be discharged and for such other and

further relief as to the court may seem proper under

this record.

H. E. FOSTER,
Attorney for Plaintiffs in Error.

Seattle, June 22nd, 1918.




